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CHAPTER 19 
Rules of Criminal Procedure for the District Courts 
HON. FRANKLIN N. FLASCHNER 
§19.1. Introduction. On July 9, 1971, the Initial Rules of Crimi-
nal Procedure for the District Courts of Massachusetts were promul-
gated, to take effect August 2, 1971. They consist of nine rules framed 
mainly (1) to implement certain rights of the defendant established 
by recent holdings of the Supreme Court of the United States and 
the Supreme Judicial Court of Massachusetts, and (2) to emphasize 
the desirability of making the criminal proceedings of the district 
courts more understandable to the defendant and the public. 
Previously in effect were the District Court Rules (86 by the actual 
numbers, plus 73A, 74A, and 74B), dealing with a variety of subject 
matters. There are plans for rearranging and modernizing these rules 
for their more effective use. In the meantime, however, they contain 
practically no guidance on the usual criminal proceeding-with the 
exception of Rule 73A, regulating the form, filing, and notice to be 
given on motions for return of property and to suppress evidence, and 
Rule 79, restating the Supreme Judicial Court Rule 3:10 in its orig-
inal form relating to assignment of counsel in noncapital cases. 
The dearth of rules of criminal procedure in the district courts 
lends credence to the proposition that until recently criminal law had 
been the stepchild of the law. However, if a district court criminal 
matter used to be the simplest of cases for the bar and the court, this 
ceased to be so with Miranda v. Arizona,1 Gideon v. Wainwright, 2 
and Mapp v. Ohio. 3 Notwithstanding the de novo appeal in the su-
perior court, the district court criminal proceedings were suddenly 
impacted with a host of previously unknown complexities in areas 
such as the following: issuing search warrants; advising defendants 
of their rights to counsel; the actual appointing of counsel; conducting 
hearings on bail determinations and advising defendants of their 
rights to speedy reviews; advising defendants of their rights under the 
Massachusetts Drug Rehabilitation Act and administering its pro-
visions; handling motions for discovery and motions to suppress; 
accepting guilty pleas and admissions of sufficient facts to warrant 
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guilty findings, and hearing evidence after such pleas or admissions; 
conducting trials of unrepresented defendants; and dealing with pro-
cedural problems posed by the "Wall of Jericho" between the adjudi-
cative and dispositional stages of the hearing. 
The new procedural requirements constitute a challenge to the 
district courts, a challenge gratefully accepted. New requirements 
provide an opportunity to achieve new standards and levels of per-
formance. As the problems developed, it became obvious that the dis-
trict court judges would be benefited by guidelines to make proceedings 
in criminal cases more uniform and more consistent. Because there is 
no appellate division for criminal cases, each of the 72 district courts 
had been accustomed to going it on its own. Whether one argues that 
the appeal de novo demeans a district court judge because his work 
is erased by the appeal, or that it m~kes him feel more comfortable 
because he is immunized from reversal, there is no question that, in 
spite of general compliance with basic requirements, the system has 
produced confusion, irregularity, and uncertainty. 
Throughout the numerous deliberations that led to the Initial 
Rules, there was an underlying presumption in favor of keeping the 
rules as simple as possible, having in mind that ( 1) they have the force 
of law, and noncompliance may be grounds for writ of error, (2) they 
must apply alike to all 72 district courts throughout the Common-
wealth, in rural as well as urban areas and in courts with burgeoning 
daily caseloads as well as in part-time courts, and (3) they can never 
be a substitute for the wisdom, common sense, and the attitude of fair-
ness which lie at the heart of judicial excellence. Vital as rules of crimi-
nal procedure may be in providing uniformity and in establishing 
guidelines for fairness, rules should not be viewed as the answer to 
problems in the administration of criminal justice in the district 
courts. 
§19.2. Initial Rules of Criminal Procedure for the District Courts 
of Massachusetts: Official text plus Chief Justice's comments. These 
rules do not purport to be a comprehensive set of rules of criminal 
procedure. These Initial Rules stretch from arraignment to appeal and 
concentrate on procedures in open court in which the judge and the 
session clerk participate. 
These rules necessarily build upon existing Rule 3:10 of the General 
Rules of the Supreme Judicial Court entitled "Assignment of Counsel 
in Noncapital Cases." The rules are framed to protect certain funda-
mental rights of the defendant. They are also intended to afford oppor-
tunity to the public to observe and understand what is going on in the 
courtroom. The primary function of the judicial process is to do jus-
tice by the parties and to the cause before the bench. Nevertheless, 
justice should be done in a manner which will result in public under-
standing and confidence. Finally, it should be understood that most 
of these rules represent no innovations in what have been regarded as 
good district court criminal procedures. They are all drawn from 
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approved practices, which are now generally observed. The practices, 
as stated in the rules, are hereby affirmed. 
It is intended that the district courts shall adopt a comprehensive 
set of rules of criminal procedure. However, a number of subjects must 
first be studied to determine whether additional rules are desirable 
before a complete set of rules may be promulgated. Among these sub-
jects are aspects of criminal procedures which cost money, such as 
interpreters, summoning witnesses for the defendant, appointing 
expert witnesses for the defendant, and providing for some method of 
recording proceedings. The comprehensive rules also should deal 
with receiving complaints, issuing search warrants, pre-trial motions, 
probation and sentencing practices, and methods of keeping dockets 
and papers. Other areas of necessary study doubtless exist. The office 
of the Chief Justice and the appropriate study committees will con-
tinue to work on all of these problems. It is expected that new rules 
will be promulgated from time to time as particular studies are com-
pleted. 
RULE 1. 
At arraignment each complaint, or the material portions thereof, 
shall be read aloud to the defendant by the session clerk or the judge. 
In the event co-defendants are arraigned at the same time charged with 
the same offense, the complaint need be read only once with the stated 
identification of each defendant so complained against. Waiving of 
the reading shall not be permitted unless the defendant is represented 
at arraignment by counsel who shall make the waiver in open court, 
the same to be recorded by the session clerk. 
Official Comment: The number of items to be recorded by the ses-
sion clerk is increasing beyond the capacity of the present form of the 
complaint backer. The use of a separate sheet stapled to the complaint 
for the purpose of recording items is suggested until the form of the 
complaint backer is revised and adequate provision uniformly made 
for this purpose. 
RULE 2. 
On any complaint setting forth a charge for which a sentence of 
imprisonment may be imposed, unless the defendant has waived his 
right to counsel pursuant to Rule 3:10 of the General Rules of the 
Supreme Judicial Court, no plea other than "not guilty" shall be 
taken or entered and recorded unless his counsel is present. Any exam-
ination of the defendant on the application of Rule 3:10, other than 
the examination conducted by the probation officer pursuant to G.L. 
ch. 221, sec. 34D, shall be conducted in open court by the judge. 
Official Comment: An arraignment, including the defendant's plea, 
in some cases may turn out to be a multiple step process, in which the 
case is continued pursuant to this rule without taking or entering a 
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plea until counsel is present. In the absence of counsel a defendant 
may plead "not guilty" or the court may enter for the defendant a plea 
of "not guilty." On the second sentence of the rule see Mulcahy v. 
Commonwealth, 352 Mass. 613, [227 N.E.2d 326] (1967). 
Chief justice's Comment: Rules 2, 3, 6, and 9 are due press types 
of rules related closely to the question of the defendant's constitutional 
right to counsel and to the conditions which should prevail both 
when he has counsel and when he has not. One common criticism of 
district court procedure was that a defendant was asked to plead on 
arraignment before counsel was appointed or present. This situation 
was not as bad as might appear, because the right to counsel before 
trial was universally provided and counsel was always permitted to 
cause any guilty plea to be withdrawn. However, the possibilities for 
prejudice and the appearance of injustice were recognized and were 
primarily responsible for Rule 2. An important limitation to Rules 2 
and 3 (as well as 4) is their application only to offenses for which a 
sentence of imprisonment may be imposed. 
RULE 3. 
If an appointment of counsel is made pursuant to Rule 3:10 (in-
cluding a senior law school student pursuant to Rule 3:11) and the 
appointee is available during the same day within such time as the 
judge in his discretion shall permit, no determination of bail other 
than release on personal recognizance shall be made without a reason-
able opportunity being given to the appointee to confer with the 
defendant and to be heard on the question of bail. Notice of the right 
to a speedy review of any bail deterii.lination by a judge shall be given 
to the defendant by the judge at the time the determination is made, 
and a record of the giving of this notice 5hall be recorded by the session 
clerk. 
Official Comment: It is not contemplated by this rule (1) that arrest-
ing officers and government witnesses shall be forced to remain in 
court for undue periods of time pending the completion of arraign-
ment; (2) that judges and other court personnel shall be forced to dis-
turb an orderly process of handling all of the court's necessary daily 
business; nor (3) that a representative of the Massachusetts Defenders 
Committee or any comparable agency present in court shall be subject 
to serve in the <;:apacity of counsel to a defendant upon arraignment 
on the question of bail unless assigned by his or her agency for that 
purpose either in the particular case or generally within a particular 
court. It is contemplated by this rule that a defendant shall be repre-
sented by counsel at the hearing on determination of bail whenever 
it is feasible in the relevant circumstances. For this reason counsel 
should be appointed, if required, as promptly as possible. 
Chief justice's Comment: Rule 3 is a practical attempt to increase 
the number of bail hearings where counsel for the defendant will be 
present. It is not always possible to insure the presence of counsel, but 
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when a determination is likely to be made in favor of bail and in re-
buttal of the statutory presumption of release on personal recogni-
zance, every reasonable effort should be made to give the defendant 
a hearing in which he is assisted by counsel before that determination 
is made. This rule also implements the statute on speedy review of dis-
trict court bail determinations by the superior court. 1 
RULE 4. 
No plea of guilty or, with the consent of the court, nolo contendere, 
to any complaint to which Rule 3:10 is applicable, whether or not an 
appointment pursuant thereto has been made, shall be accepted with-
out the judge addressing the defendant personally and being satisfied 
that: 
(a) the plea is made voluntarily; 
(b) the defendant understands the nature of the offense described in 
the complaint; 
(c) the defendant understands such a plea, unless later withdrawn 
by leave of court, will preclude his right to a trial by jury on the 
question of guilt; and 
(d) the defendant has notice of the minimum and maximum sen-
tence provided by law therefor. 
This rule shall not be applicable to a defendant who has pleaded not 
guilty and at the trial admits to a finding of facts sufficient to warrant 
a finding of guilty. 
Official Comment: Rule 11 of the Federal Rules of Criminal Pro-
cedure is adapted in this rule to the criminal procedure in the District 
Courts. This rule only applies, however, to a complaint setting forth 
a charge for which a sentence of imprisonment may be imposed (S.J.C. 
3: 10). It requires the judge to be satisfied that the defendant under-
stands the consequences of a plea of guilty or nolo contendere to the 
extent stated in the rule and particularly that the judge notify the de-
fendant of the range of penalties for the offense (with which he is 
charged) provided by law. It may be appropriate in connection with 
this rule for the judge to remind a defendant of his right to counsel if 
he has none. No prescription of particular language is set forth for 
compliance with this rule. Each judge may accomplish the objective 
in his own words and in his own manner so long as he reasonably 
complies with the substance of the rule. The emphasis should be on 
substance and not on form. 
Chief justice's Comment: Rules 4 and 5 adopt specific requirements 
of the United States Supreme Court. Among the less-noted cases of the 
Warren Court is Boykin v. Alabama. 2 Boykin pleaded guilty in the 
Alabama trial court to five indictments of robbery and was sentenced 
to death. On appeal to the Alabama Supreme Court, he argued that 
§19.2. 1 G.L., c. 276, §58.-Ens. 
2 395 U.S. 238 (1969). For a thorough discussion of this important case, see the student 
comment, §19.3 infra.-Ens. 
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a sentence of death for robbery was cruel and unusual. This argument 
was rejected by all seven members of that court, but three of the jus-
tices dissented, sua sponte, on the ground that the record was inade-
quate to show that Boykin had voluntarily and understandingly 
pleaded guilty. The United States Supreme Court agreed with the 
dissent and reversed the conviction, holding that a plea of guilty-as 
a waiver of the privilege against self-incrimination, of the right to a 
jury trial, and of the right to confront one's accusers-cannot by itself 
be deemed to relinquish these important rights without certain inde-
pendent inquiries by the trial court. As Justice Harlan pointed out 
in his dissent, the Boykin decision "fastens upon the States, as a 
matter of Federal constitutional law, the rigid prophylactic require-
ments of Rule 11 of the Federal Rules of Criminal Procedure."3 
Rule 4 was adopted to conform with Boykin and is an adaptation 
of Federal Rule ll. The requirement in the federal rule that the court 
determine the defendant's understanding of the consequences of his 
plea leaves unanswered the question of whether it should thereby 
follow that the district court under Rule ll must also determine 
whether the defendant understands other statutory provisions affect-
ing the sentence, such as parole conditions, and whether he under-
stands the loss of any particular civil rights as a consequence of the 
plea, such as loss of a motor vehicle license if adjudged guilty of 
operating under the influence. Accordingly, the subjective nature of 
a judicial determination that the defendant understands the conse-
quences of the plea has been modified in subparagraph (d) of Rule 4, 
which provides that the judge is to be satisfied that the defendant has 
notice of the minimum and maximum sentence. Subparagraph (c) 
requires that the judge be satisfied that the defendant understands his 
relinquishment of a trial by jury. Subparagraphs (a) and (b), follow-
ing the federal rule, seek to guarantee that the defendant makes his 
plea voluntarily and with understanding of the nature of the offense; 
but Rule 4 also sets these conditions in terms of the judge "being 
satisfied," rather than having him make an actual determination as 
required by the federal rule. 
Rule 4 does not apply to admissions of facts sufficient to warrant a 
finding of guilty. Since such admissions are predicated on a not guilty 
plea and preserve the right to a de novo superior court trial, there 
would appear to be a waiver of neither the privilege against self-
incrimination nor the rights to a jury trial and confrontation of 
witnesses. 
Rule 5, however, requires that the court be satisfied that there is a 
factual basis for both an admission of facts sufficient to warrant a 
finding of guilty and a guilty plea before making a finding on an ad-
mission or before entering judgment on a guilty plea. 
RULE 5. 
If the defendant refuses to plead or if the court refuses to accept a 
3 Id. at245. See discussion in §19.3 infra.-Ens. 
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plea of guilty for any reason set forth in Rule 4, the court shall enter 
a plea of not guilty. The court shall not enter a judgment upon a plea 
of guilty nor make a finding of guilty upon the defendant admitting 
to a finding of facts sufficient to warrant the same, unless it is satisfied 
that there is a factual basis for such plea or finding. 
Official Comment: It is contemplated, particularly in the case of a 
defendant admitting facts sufficient to warrant a finding of guilty, 
that at least one prosecution witness will be sworn and testify to the 
factual basis of the finding, even if the testimony includes hearsay not 
objected to on account of the admission. 
RULE 6. 
An unrepresented defendant who has pleaded not guilty to any com-
plaint shall be advised by the judge at the time of his hearing or trial 
that on any material matter pertaining to the offense charged he has 
the following rights: 
(a) to cross-examine any witness offered by the prosecution; and 
(b) subject to cross-examination, to offer testimony by himself or 
any other witness. 
The judge shall also then advise him of his rights not to testify and 
not to be prejudiced if he remains silent. If the prosecution offers an 
exhibit the judge shall allow the defendant to examine it. 
Official Comment: The judge need not become an unrepresented 
defendant's attorney although he should endeavor to give reasonable 
guidance to a defendant who insists on conducting his own defense. 
Therefore, not all of the defendant's rights and defenses as to which he 
might be advised by counsel need be explained to him. The basic 
rights set forth in this rule, however, should be explained by the judge 
in some simple and effective manner. 
RULE 7. 
Except when in the discretion of the judge he shall deem it to be 
necessary or desirable in the interest of the defendant or the public, 
(a) no room shall be used for a hearing or trial other than a room 
where a court session is customarily held; and 
(b) no evidence shall be taken at bench conferences during a hear-
ing or trial, including the hearing of the factual basis referred 
to in Rule 5, until the time of the judge's cqnsideration of mat-
ters bearing on disposition. 
Official Comment: This rule establishes a policy discouraging hear-
ings and trials by conference and encouraging maximum use of open 
court proceedings. It is not intended, however, to preclude protecting 
the interests or sensibilities of the public or a defendant in proper 
cases. Bench conferences on matters bearing on a disposition are not 
covered by the rule. Trying a case at a bench conference or its equiva-
lent should be avoided. 
7
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Chief justice's Comment: Rule 7, which is probably the most pro-
vocative of the new rules, regulates the use of bench conferences. Al-
though bench conferences do have a place in the administration of 
criminal justice, this practice can be easily abused. When much of a 
day's court proceedings take place in whispered tones at the bench, the 
public-defendants, police, witnesses, and interested observers-are 
under the impression that more is going on than the mere dispensing 
of justice. Ordinarily, when a case is called for trial, the first order of 
business should be the calling of the Commonwealth's first witness. 
The "rush to the bench" by the lawyer anxious to enlighten the judge 
on matters of guilt, matters of disposition, and matters somewhere in 
between, is a relic of a bygone era of criminal practice and is not com-
patible with modern judicial standards. It should be noted, however, 
that bench conferences on matters bearing on disposition are not 
covered by the rule. 
RULE 8. 
During the trial on any complaint wherein the District Court has 
and does not decline final jurisdiction, no consideration of any pro-
bation department records or reports shall take place until the termina-
tion of the trial. If the judge then finds the defendant not guilty, the 
session clerk shall so announce and notify the defendant that he is 
discharged of the offense set forth in that complaint. If the judge 
indicates a finding of guilty or facts sufficient to warrant such a find-
ing, he shall only thereafter consider any probation department records 
or reports and instruct the session clerk to announce his decisions on 
adjudication, disposition or continuance, as the case may be. 
Official Comment: This rule attempts to draw a distinct line in 
conducting a criminal case, between adjudication and disposition. 
Procedures having to do with adjudication of guilt or innocence 
should be insulated from, and should be generally concluded before, 
any aspect of the duty of fixing a penalty is commenced. Once a judge 
has made up his mind at the end of the trial that the case has been 
proved against the defendant, he should so state. Only thereafter 
should he receive any probation department records or reports. 
Chief justice's Comment: Rule 8 is addressed, in part, to a specific 
problem which has confused some district court observers. Sometimes 
after a judge has heard the evidence in a case and decided that the de-
fendant's guilt has been proved, he will not announce a finding of 
guilt because he is considering the possibility of the case being con-
tinued without a finding. This is a disposition frequently made by 
a district court judge after a full hearing of the evidence when the 
circumstances warrant it. These circumstances usually involve a minor 
offense and a defendant without a record. Since it is essential to this 
determination for the judge to be informed about the defendant's 
record, he may look directly to the probation card or ask the probation 
officer to inform him of the defendant's record before he announces 
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his finding. To the uninitiated observer it appears that the judge is 
using probation information to influence his adjudication. In such 
a situation, Rule 8 requires the judge, before being informed of the 
defendant's record, to make a statement to the effect that he has found 
facts sufficient to warrant a finding of guilty. This will assure the 
public that the judge is not using inadmissable evidence of the de-
fendant's record to influence his fact-finding decision. 
RULE 9. 
In all cases where the defendant has a right to appeal to the Su-
perior Court or to a jury of six sitting in a District Court he shall be 
so notified by the session clerk or the judge and shall be granted a 
reasonable time to make a decision after conferring with his counsel, 
or, if unrepresented, to make reasonable inquiry of the judge as to the 
procedures afforded him for this purpose. 
Official Comment: The notice given must include the alternative 
of the "appeal to a jury of six where applicable. This notice, as well 
as all others included in these rules, should be given directly to the 
defendant and in an audible and understandable manner. 
Commencing in October, 1971, the District Court Committee on 
Criminal Procedure began the process of further meetings, study and 
deliberation to consider the adoption of additional rules and even the 
adoption of a comprehensive set of rules for criminal procedures for 
the district courts. In one or more subject matters, such as providing 
rules on transcriptions, dependent upon all courts being equipped 
with the same machinery, implementation may have to await fur-
ther research and funding. It is intended that there be formulated and 
promulgated as promptly as possible all the district court rules of 
criminal procedure deemed necessary or desirable in response to the 
waves of stimuli from judicial precedence and statutes during the last 
decade. 
The additional stimuli provided by professional law reform groups, 
media representatives, and other responsible interested groups are 
fully appreciated. These groups have been and will be afforded ample 
opportunities to assist in a tangible manner. The day will never come 
when this work will be completed; but a solid foundation must be 
laid so that what follows may be done without a backdrop of crisis 
and challenge. The level of the administration of criminal justice in 
the district court of Massachusetts must be kept close to the norms of 
judicial change in our society. 
STUDENT CoMMENT 
§19.3. Acceptance of guilty pleas in state court criminal proceed-
ings. The 1969 decision of the United States Supreme Court in 
9
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Boy kin v. A labama 1 established new procedures for the acceptance of 
guilty pleas in state court criminal proceedings. This comment will 
examine Boykin to determine what these new procedures require and 
to determine whether criminal proceedings in Massachusetts state 
courts have been made to conform with them. 2 
Boykin was charged with common law robbery in five separate in-
dictments. Three days after the appointment of counsel, Boykin 
pleaded guilty in an Alabama state court. So far as the record shows, 
Boykin did not address the court and was not questioned by the trial 
judge concerning his plea. The record is silent as to the possibility that 
the pleas were entered with the hope of leniency as to sentence. Two 
months later, pursuant to Alabama law, the prosecution presented its 
case to a jury impaneled for sentencing. The jury handed down the 
death penalty on each of the five indictments. On automatic appeal 
to the Alabama Supreme Court, Boy kin's argument that the sentences 
imposed constituted cruel and unusual punishment was rejected and 
the verdict below was affirmed. Three justices, however, dissented 
on the ground, which had not been raised by Boykin, that the record 
did not show that his pleas of guilty to the five charges had been made 
intelligently and knowingly. 3 It was on this ground that the United 
States Supreme Court assumed jurisdiction and ultimately based its 
decision, never reaching the issue of the constitutionality of the death 
penalty. 4 The Supreme Court held that there was reversible error 
"because the record does not disclose that the defendant voluntarily and 
understandingly entered his pleas of guilty."5 The Court reversed 
Boykin's convictions outright, with no remand. 
The brief majority opinion by Justice Douglas indicates that the 
Court based its decision on three conclusions: (I) A guilty plea, as a 
confession and conviction in itself, and as a waiver of important con-
§19.3. 1 395U.S.238(1969). 
2 See discussion infra concerning the acceptance of guilty pleas in Massachusetts 
state courts. See also the Initial Rules of Criminal Procedure for the District Courts, 
Rule 4, §19.2 supra. In his comments to Rule 4, Chief Justice Flaschner indicates that 
"[r]ule 4 was adopted to conform with Boy kin and is an adaptation of Federal Rule II." 
3 An amicus brief was filed in the case by the NAACP Legal Defense and Education 
Fund, Inc. and the National Office for the Rights of the Indigent. Regarding the silence 
of the trial court record, the brief argued as follows: "The inference is strong that no 
such inquiry was made, for the minute entry reciting Boykin's plea reflects no interro-
gation of the defendant by the court, while a similar entry on the occasion of Boykin's 
earlier appearance for the appointment of counsel relates in detail questions put by the 
court and answers by Boykin." 
4 "Respondent does not suggest that we lack jurisdiction to review the voluntary 
character of petitioner's guilty plea because he failed to raise that federal question below 
and the state court failed to pass on it. But the question was raised on oral argument and 
we conclude that it is properly presented .... It was error, plain on the face of the 
record, for the trial judge to accept petitioner's guilty plea without an affirmative show-
ing that it was intelligent and voluntary. That error, under Alabama procedure, was 
properly before the court below and considered by a majority of the justices and is 
properly before us on review." 395 U.S. 238, 241-242 (1969). 
395 U.S. 238, 241-242 ( 1969). 
5 Id. at 244. 
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stitutional rights and privileges,6 must be entered voluntarily and 
understandingly; (2) The presence of these factors must be affirma-
tively shown, and cannot be presumed by a reviewing court from a 
silent record; and (3) The failure of the record to disclose these factors, 
which are prerequisites for constitutional validity, requires the re-
versal of a conviction based on the faulty plea. 
Even before Boykin, the principle that due process of law required 
that a guilty plea be voluntarily and understandingly entered had 
been recognized and applied to the states.7 Justice Douglas indicated 
in Boykin that the voluntariness requirement attaches to both the 
confession and the waiver aspects of a guilty plea, and he enumerated 
several factors that would unconstitutionally interfere with the volun-
tariness of a guilty plea: "Ignorance, incomprehension, coercion, 
terror, inducements, subtle or blatant threats might be a perfect 
cover-up of unconstitutionality."8 Other than this brief reference, 
Boykin did not establish criteria for determining substantive volun-
tariness, so courts presumably will follow guidelines established in 
other cases.9 
The requirement that a guilty plea be entered understandingly 
arises out of the waiver aspect of the plea, that is, its summary action 
of allowing conviction without trial. Noting that a guilty plea in-
volves the relinquishment of important federal rights, the Court ruled 
that the requirement of understanding necessarily implies that the 
accused be aware of the rights he is giving up in consequence of his 
guilty plea. "[An accused should have] . . . full understanding of 
what the plea connotes and of its consequence."Jo Beyond this state-
ment, the Court did not explicitly set forth what a judge is required 
to do to assure himself that a guilty plea is understandingly entered. 
The requirement that an accused understand the "consequence" of his 
proffered guilty plea might be met by his being informed of the penal-
6 "Several federal constitutional rights are involved in a waiver that takes place when 
a plea of guilty is entered in a state criminal trial. First, is the privilege against compul-
sory self-incrimination guaranteed by the Fifth Amendment and applicable to the states 
by reason of the Fourteenth [Amendment) .... Second, is the right to trial by jury .... 
Third, is the right to confront one's accusers." Id. at 243. 
7 Machibroda v. United States, 368 U.S. 487 (1962); Kercheval v. United States, 274 
U.S. 220 (1927). Brady v. United States, 397 U.S. 742 , 747 n.4 (1970): "The requirement 
that a plea of guilty must be intelligent and voluntary to be valid has been long recog-
nized." 
8 395 u.s. 238,242-243 (1969). 
9 See North Carolina v. Alford, 400 U.S. 25 (1970); Parker v. North Carolina, 397 
U.S. 790 (1970); McMann v. Richardson, 397 U.S. 759 (1970); Brady v. United States, 
397 U.S. 742 (1970). The tests for voluntariness applied in the foregoing cases do not 
automatically preclude plea bargaining, and the Supreme Court has recently stated that 
plea bargaining, "[p]roperly administered, ... is to be encouraged." Santobello v. 
New York, 404 U.S. 257 (1971). 
10 395 U.S. 238, 244. The standard for a knowing waiver was set forth in Johnson v. 
Zerbst, 304 U.S. 458 (1938), wherein the Court held that a waiver required the "intention-
al relinquishment or abandonment of a known right or privilege." I d. at 464. (Emphasis 
added.) 
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ties required and allowable under law for the offense charged, as well 
as the rights related to trial that are immediately foregone. Lower 
courts differ in their interpretation of Boykin as to whether knowl-
edge of each right waived is necessary, and whether Boykin, therefore, 
requires explicit waivers of the individual rights. 11 Furthermore, 
the Supreme Court used the word connotes in conjunction with the 
word consequence, and it has been argued that the two were intended 
to be distinct and that what a plea "connotes" cannot also refer to its 
"consequence." 12 This view would hold' that the word connotes 
refers to that aspect of the guilty plea which acts as an admission of 
the substantive elements of the crime charged, i.e., the accused must 
understand what acts he is admitting to by pleading guilty to the 
crime charged. 
As discussed above, one aspect of the Boykin decision involves the 
introduction of a requirement that an accused understand that his 
guilty plea acts not only as a confession but also as a waiver of certain 
rights he would have at a trial. This expansion of prior law will be 
described herein as the "substantive" change wrought by the case. 
Boykin also posits a "procedural" rule, inasmuch as the recognition 
of a substantive right serves as a justification for increased safeguards 
surrounding its exercise. The procedural changes wrought by Boykin 
appear to have a dual effect: to require a greater degree of care in the 
acceptance of the plea, and to alter the distribution of the burden of 
production between the state and defendant in a collateral action 
attacking a guilty plea conviction. 
Justice Douglas argued that a reviewing court could not presume 
waiver of important constitutional rights from a silent record. How-
ever, prior to Boykin, even if there was no record of the guilty plea 
entry proceedings, a petitioner's attack on the validity of his plea could 
be rebutted by evidence outside the record. 13 Perhaps the major inno-
vation of the Boykin decision, as evidenced by the granting of the 
remedy of outright reversal of Boykin's conviction, is the implicit 
holding that the record affirmatively showing the requisite for a valid 
guilty plea must be created at the time the plea is entered, not in post-
conviction proceedings. 14 Unfortunately, the Court's opinion does 
not discuss what type of "affirmative showing" and "record" will 
suffice. 
On a scale measuring the completeness of the possible physical 
11 See discussion infra concerning various judicial interpretations of Boy kin. 
12 Note, The Supreme Court, 1968 Term, 83 Harv. L. Rev. 181, 184 (1969). 
13 See, e.g., cases cited in United States ex rei. Fear v. Commonwealth, 423 F.2d 55, 
56 (3d Cir. 1970). 
14 See Zagel, Pleas of Guilty, in Fourth Annual Criminal Advocacy Institute, Win-
ning the Criminal Case Before Trial 63, 65 (PLI 1971): "First, the Court has required 
that a record be made at the time the plea is entered and that this record clearly show 
that the plea is entered knowingly and voluntarily. The Court's concern with this as-
pect of plea procedure is manifested by the fact that when the Court has found the plea 
record inadequate, it has vacated judgment-it has not remanded for a hearing to de-
termine whether the plea was, in fact, voluntary." 
12
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records that might be made of judicial proceedings, at one extreme 
would be the simple common law record (the so-called judgment or 
clerk's minutes). Near the middle of the scale would be a written form 
which the judge, court clerk, counsel, and the accused merely sign 
after checking the statements on the form. (A view of Boykin which 
construes the record requirement as being satisfied by either of the 
above procedures will hereinafter be described as the narrow view.) At 
the other end of the scale would be the view that Boykin requires a 
stenographically recorded hearing in open court (hereinafter called 
the broad view). 
A complete stenpgraphic record would offer the most reliable evi-
dence that the trial court had made an effort to insure the substantive 
validity of the plea and would thereby best ensure the two goals of 
the record requirement: the protection of the constitutional rights of 
the accused, and the establishment of a record that will aid later re-
view and deter collateral proceedings attacking the validity of the guilty 
plea. 15 Support for the broad view m~y also be found in the 
majority opinion: 
What is at stake for an accused facing death or imprisonment 
demands the utmost solicitude of which courts are capable in 
canvassing the matter with the accused to make sure he has a full 
understanding of what the plea connotes and of its consequence. 
When the judge discharges that function, he leaves a record ade-
quate for any review that may be later sought. . . ,16 [Emphasis 
added.] 
The above passage strongly suggests (a) that the record requirement 
applies to any state court criminal proceeding where a sentence of 
imprisonment may be imposed,17 (b) that the trial judge must per-
sonally canvass the accused to determine his understanding and the 
substantive voluntariness of his guilty plea before accepting it, 18 and 
(c) that a record must be made of this canvass, affirmatively showing 
15 Some authors have stressed the effect of the Boykin decision in deterring collat-
eral attacks on guilty plea convictions. See 2 Cipes, Criminal Defense Techniques 
§45.01 (Supp. 1971): "The Court's opinions in McCarthy 394 U.S. 459 (1969) and Boykin 
seem to be in sharp contrast to its opinions in the 1969 term in McMann v. Richardson, 
Brady v. United States, and Parker v. North Carolina. In each of these cases the majority 
of the Court rejected per se claims that guilty pleas were induced by a coerced confession 
or a fear of imposition of the death penalty .... These developments may not actually 
be inconsistent, however, if McCarthy and Boykin are seen as simply providing safe-
guards against collateral attack on the guilty-plea process, while the McMann v. 
Richardson trilogy are seen as narrowing the substantive scope within which pleas 
may be attacked." 
16 395 u.s. 238, 243-244 ( 1969). 
17 The question has been raised as to the applicability of Boykin to cases involving 
misdemeanors. Because of the effect of a guilty plea as a waiver of the right to jury trial, 
it seems that Boykin would apply to all situations where the accused could demand a 
jury trial. 
18 The suggestion has been made that the personal involvement of the trial judge 
would be designed to compensate for any imprudent advice to plead guilty that defense 
counsel might give, especially in situations in which the defendant is indigent and.the 
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the judge's determination. 19 Additional support for the broad view 
may be found in Justice Douglas' citation of a Pennsylvania case 
which recommended that the "trial court" conduct an "on record 
examination of the defendant" before accepting a guilty plea. 20 
Although there is support for the broad view of Boykin's procedural 
requirements, the majority opinion is surely open to interpretation. 
As a result, neither the relatively small amount of commentary on 
Boykin21 nor the lower court constructions of the case, discussed 
infra, have agreed as to what the decision requires. There is an argu-
ment to be made in support of a different view of the Boykin refer-
ence to "record" than the one expressed by this writer. In its analogy 
to the requirements for a constitutionally valid waiver of the right 
to counsel, the Court in Boykin cited its 1962 decision in Carnley v. 
Cochran, 22 which had allowed allegations and evidence offered at 
a postconviction proceeding to be substituted for a record established 
at the time the waiver was entered.23 However, the passage quoted in 
Boykin employs the terms record and allegation and evidence inter-
changeably, while the Boykin decision refers only to a "record." 
Furthermore, interpreting Boykin so as to allow the later introduc-
tion of evidence absent a record of the proceedings at the time of the 
entry of the guilty plea is inconsistent with the remedy applied in the 
case. If later allegations and evidence outside the record would be 
sufficient, it seems that the Court would have remanded the case for 
a full hearing on the issues of voluntariness and understanding, since 
those issues had not been argued by the parties in the Alabama state 
courts. 
Justice Harlan, joined by Justice Black in dissent, felt that the ma-
jority in Boykin was fastening on the states the "rigid prophylactic 
requirements of Rule II of the Federal Rules of Criminal Procedure," 24 
attorney is appointed by the court. See Note, The Supreme Court, 1968 Term, 83 Harv. 
L. Rev. 181, 187 (1969). 
19 See discussion infra concerning the differing views of the Boy kin record require-
ment. 
20 395 U.S. 238, 244 n.7 (1969), citing Commonwealth ex rei. West v. Rundle, 428 Pa. 
102, 237 A.2d 196 (1968). 
21 Among the scant number of articles are the following Notes: 22 Ala. L. Rev. 76 
(1969); 5 Willamette L.J. 575 (1969); 43 Temp. L.Q. 94 (1969); and 48 N.C.L. Rev. 352 
(1970). 
22 369 U.S. 506 (1962), cited at 395 U.S. 238, 242 (1969). 
23 Federal courts in the Eighth Circuit, referring to the portion of Carnley v. Cochran 
quoted in Boy kin, have held that postconviction allegations and evidence can go toward 
satisfying the Boykin record requirement. Meller v. Swenson, 309 F. Supp. 519, 523 
(W.D. Mo. 1969), aff'd, Meller v. State of Missouri, 431 F.2d 120 (8th Cir. 1970). 
24 395 U.S. 238, 245 (1969). Federal Rule II provides: "A defendant may plead not 
guilty, guilty or, with the consent of the court, nolo contendere. The court may refuse 
to accept a plea of guilty, and shall not accept such plea or a plea of nolo contendere 
without first addressing the defendant personally and determining that the plea is 
made voluntarily with understanding of the nature of the charge and the consequences 
of the plea .... The Court shall not enter a judgment upon a plea of guilty unless it 
is satisfied that there is a factual basis for the plea." 
14
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even though the Court had recently indicated, in McCarthy v. United 
States,25 and Halliday v. United States,26 that the procedures of 
Rule II were not constitutionally mandated but were predicated on 
the Court's power to establish administrative rules for the federal 
courts. Boykin, Justice Harlan argued, thus stands for the proposition 
that the due process clause of the Fourteenth Amendment places more 
stringent requirements on state criminal procedures in the acceptance 
of guilty pleas than those required in the federal courts by the Fifth 
Amendment due process clause.27 It seems, however, that the pro-
cedures under Boykin do not parallel or go so far as those established 
by Rule Il and cases interpreting that rule.28 Furthermore, the 
grounding of the McCarthy decision solely on the Supreme Court's 
power to make administrative rules may be viewed as a result of the 
common judicial practice of placing a holding on a nonconstitutional 
ground whenever possible. 
In general, Justice Harlan's dissenting opinion appears to reflect 
a view that the Fourteenth Amendment requires only that the sub-
stantive qualities of voluntariness and understanding be present in a 
guilty plea, but does not mandate that a specific method be employed 
by the state courts. This view would hold tharvoluntariness and under-
standing can be assured through other procedures, such as postcon-
viction review of contested pleas, with outside evidence admissible. 
Arguably, the thesis of Justice Harlan's dissent is that due process 
does not require reversal per se on the failure of the record to disclose 
the requisite elements affirmatively.29 
Acceptance of a guilty plea in federal trial courts. The treatment of 
Rule II by the federal courts is instructive because certain of the due 
process concepts in Boykin correlate to requirements in Rule ll. In 
addition, any habeas corpus petitions filed in reliance on Boykin will 
first be heard in local federal courts, which will then be in a position 
to define standards for the states. 
During the I971 SuRVEY year, the Court of Appeals for the First 
Circuit dealt with a Rule II issue in United States v. Webb.3° Webb, 
a federal prisoner, raised the following challenges to his district court 
conviction: (a) that the federal district court had failed to enumerate 
the constitutional rights waived as a result of his guilty plea; (b) that 
the district court had erroneously found a "factual basis" for his plea; 
23 394 u.s. 459(1969). 
26 394 u.s. 831 (1969). 
27 Justice Harlan also stated that he would deny a rehearing on the issue of volun-
tariness because Boykin had never made any specific claim that his plea was involuntary. 
28 Unlike Federal Rule 11, Boykin does not explicitly require the trial court to 
"satisfy" itself that there is a factual basis for the plea. People v. Nardi, 48 Ill. 2d 111, 115, 
268 N.E.2d 389, 391 (1971). Furthermore, the majority opinion in Boykin does not ex-
plicitly require the trial judge to address the defendant personally, as does Federal 
Rule 11. 
29See the discussion in In re Tahl, 1 Cal. App. 3d 122, 135 n.ll, 460 P.2d 449, 458 
n.ll, 81 Cal. Rptr. 577, 586 n.ll (1969), comparing Boykin with Miranda v. Arizona, 
384 u.s. 436 (1966). 
!0433F.2d400(lstCir.l970). 
15
Flaschner: Chapter 19: Rules of Criminal Procedure for the District Courts
Published by Digital Commons @ Boston College Law School, 1971
§19.3 DISTRICT COURT RULES OF CRIMINAL PROCEDURE 557 
and (c) that the plea had not, in fact, been voluntary. The court of 
appeals held, on the basis of the transcribed Rule II proceeding, that 
the district court had complied with the requirements of the rule and 
that the petitioner was not entitled to a hearing. The court ruled that 
the district court judge was not required to list the constitutional 
rights waived as a consequence of the guilty plea, and that "emphasis" 
should be placed on the "less readily apparent" consequences of 
the plea, such as length of sentence and loss of parole. 31 The distinc-
tion between the relative obscurity of different consequences may be 
valid, but knowledge is nonetheless a·necessary element for a valid 
waiver; and the validity of a waiver of the more important and possibly 
more obvious constitutional rights is not to be presumed from a silent 
record.32 
As to the issue of a "factual basis" for the plea, the court of appeals 
held that Rule II does not compel a court to resolve all contradictory 
evidence in a guilty plea case. The Court stated that "[i]t should be 
enough if there is sufficient evidence for a jury to conclude that he is 
guilty."33 The "factual basis" requirement, which the Court in Boy kin 
did not discuss, does not seem applicable to the states. 34 However, 
the "factual basis" requirement is relevant to Massachusetts proce-
dure since it is one of the requirements contained in the Initial Rules 
of Criminal Procedure for the District Courts (Rule 5 ), and is part of 
the informal canvass procedure utilized in the superior courts. 35 
As to the substantive issue of voluntariness, the court of appeals, 
citing its own decision in Domenica v. United States, 36 ruled that an 
accused's plea, even if motivated by an inaccurate prediction by 
counsel as to sentence, is not involuntary on that basis alone. 
The Webb decision is a good example of the effective limitation of 
collateral attack achieved under Rule II. The court of appeals stated: 
Defendant contends that, even if Rule II was not violated, he 
has a right to a hearing under 28 U.S.C. §2255 (1964) to determine 
whether his plea was voluntary in fact. But, where there is a com-
plete record of the Rule II proceeding, as in this case, we deem 
it appropriate to rely on that record rather than 'to resort to a 
later factfinding proceeding' in this highly subjective areaY 
judicial interpretation of the Boykin case. There has been much 
31 I d. at 403. 
32 See Carnley v. Cochran, 369 U.S. 506, 516 (1962). In United States v. DeCosta, 435 
F.2d 630 (1st Cir. 1970), the First Circuit ruled that a guilty plea does not waive the right 
to a speedy trial. The court adopted the principle that a guilty plea acts as a waiver only 
as to ·those matters directly connected with the determination of guilt or innocence. In 
Massachusetts state courts, on the other hand, the rule appears to be that a guilty plea 
waives all nonjurisdictional defects. See Garvin v. Commonwealth, 351 Mass. 661, 663, 
223 N.E.2d 396, 397 (1967), cert. ,denied, 389 U.S. 13 (1967). 
"433 F.2d 400,403 (I st Cir. 1970). 
34 See n.28 supra. 
35 These procedures are discussed infra. 
36 292 F.2d 483 (lstCir. 1961). 
37 433 F.2d 400,405 (1st Cir. 1970). 
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divergence among judicial interpretations of Boykin, traceable in 
part to the vague language of Justice Douglas's opinion in the case. 
Recognition of the major implications that the Boykin decision may 
have for criminal procedure, particularly in lower state courts, may 
lead some courts to avoid construing the case broadly. Such broad 
interpretation, requiring the personal participation of the trial court 
judge in a stenographically recorded plea hearing, necessarily involves 
the expenditure of time and money, and may be regarded by courts 
as either impractical or impossible to achieve. 
Among those courts whose construction of Boykin has centered 
primarily on what the record must reveal, several views are apparent. 
It has been held variously that the record must show (a) that the trial 
judge canvassed the accused personally;38 (b) that the accused ex-
plicitly waived each of the rights given up by him as a result of his 
guilty plea;39 (c) that the accused was apprised of the punishments 
that could be imposed as a result of a conviction resulting from his 
guilty plea;40(d) that the accused was informed of the constituent ele-
ments of the crime he was admitting;41 and (e) that the court was satis-
fied that there was a factual basis for the plea.42 Other courts have 
adopted a narrower view. Some may require a lesser degree of specific-
ity as to information given the accused relative to the waiver of his. 
rights.43 It appears that these courts assume that the accused under-
stands that he is waiving his right of confrontation and his privilege 
against compulsory self-incrimination when he is informed that by 
entering a plea of guilty he is foregoing trial. Furthermore, at least one 
court has indicated that the validity of the plea, as revealed by the 
information contained in the trial record, should be judged in the light 
of subjective factors such as the age and education of the accused.44 
Courts also have differed in seeking to define the type of record 
that will satisfy Boykin. A narrow view holds that a common law 
"judgment," much like the one in Boykin's state trial court record,45 
with the addition of references to rights waived and punishments ex-
38 See, e.g., United States ex rei. Ward v. Deegan, 310 F. Supp. 1076, 1078 (S.D.N.Y. 
1970); Lockhart v. State,-Ind.-, 274 N.E.2d 523, 528 (1971). For cases indicating that 
defense counsel or the prosecutor may conduct the canvassing, see Smith v. Cox, 435 
F.2d453, 457 (4thCir. 1970); Smith v. Director, 13 Md. App. 53,280 A.2d 910,913 (1971). 
39 See, e.g., United States v. Care, 18 U.S.C.M.A. 535, 541, 41 C.M.R. 247, 251 (1969); 
In re Tahl, I Cal. App. 3d 122, 132, 460 P.2d 449, 456, 81 Cal. Rptr. 577, 584 (1969). 
40 See, e.g., Statev. Turley, 443 F.2d 1313, 1318 (8thCir. 1971). 
41 Ibid. 
42 Crosswhite v. Swenson, 444 F.2d 648,650 (8th Cir. 1970). 
43 See, e.g., Abrams v. Warden, 333 F. Supp. 612, 620, (D. Md. 1971); Kelly v. State, 
254 So. 2d 22, 24 (Fla. 1971); People v. Jaworski, 25 Mich. App. 540, 549, 181 N.W.2d 
811, 815 (1970). 
44 Peoplev. Dixon, 2111. App. 3d279, 276 N.E.2d42 (1971). 
45 As related in petitioner Boykin's Supreme Court brief at 27, the judgment in his 
state trial record read as follows: "This day in open court came the State of Alabama by 
its District Attorney and the defendant in his own proper person and with his attorney, 
Evan Austill, and the defendant in open court on this day being arraigned on the in-
dictment in these cases charging him with the offense of robbery and plead guilty." 
17
Flaschner: Chapter 19: Rules of Criminal Procedure for the District Courts
Published by Digital Commons @ Boston College Law School, 1971
§19.3 DISTRICT COURT RULES OF CRIMINAL PROCEDURE 559 
plained, will suffice.46 Somewhat broader is the view that a signed 
waiver form is the minimum recordation that will satisfy BoykinY 
Finally, there is the view that a stenographic record of the colloquy, 
in which the necessary points of information are covered, is the "record" 
referred to in Boykin.4B 
Acceptance of guilty pleas in Massachusetts courts. There are no 
decisions of the Supreme Judicial Court citing Boykin, perhaps due 
to the exclusively prospective application of the case in almost all 
jurisdictions.49 Although no rule to implement Boykin has been 
adopted in the superior courts, a practice has been informally adopted 
whereby the trial judge or counsel canvasses the accused in open court 
regarding the various circumstances of his proffered guilty plea.50 
The standardized questions are designed to enable the trial judge 
to ascertain whether a particular plea is voluntary, understandingly 
entered, and grounded on some factual basis. The superior courts are 
not bound to observe the canvassing procedure, however, and the 
only authority that an attorney or defendant can rely upon in judging 
the adequacy of the procedure followed in a particular court is Bay-
kin itself. If all the superior court judges choose to use the procedure, 
considerable uniformity will result, and a judge's utilization of the 
list of questions in an on-the-record canvass would appear to satisfy 
Boy kin. 51 However, ·dictum in Boy kin strongly suggests that the 
trial judge must personally address the accused,52 whereas the su-
perior court procedure seems to permit the defense counsel to put the 
first 18 questions to the accused; the only question the judge would 
ask in that event would concern the accused's satisfaction with his 
counsel. Because the utilization of the questionnaire is entirely dis-
46 See Carlton v. State, 254 So. 2d 770 (Miss. 1971), in which the following words 
were found to have provided a sufficient record: "And being duly advised of all his legal 
and constitutional rights in the premises and being further advised of the consequences 
of such a plea, did then and there enter his plea of guilty." See also Lewis v. Common-
wealth, 472 S.W.2d 65 (Ky. 1971). 
47 See, e.g., Adams v. State,-Tenn.-,474 S.W.2d 170 (1971). 
48 "Since Boykin requires a record of the voluntariness inquiry, it is impossible 
to see how the decision can be complied with unless arraignments and the pleas are tran-
scribed in the trial court." 2 Cipes, Criminal Defense Techniques §45.03[2][c] (1969). 
See State v. Braeutigan, 107 Ariz. 405, 489 P.2d 42 (1971), in which the court referred to 
an "on-the-record" examination of the defendant as being required by Boy kin. See also 
Alexander v. State, 226 So. 2d 905 (Miss. 1969). 
49 Boykin did not answer the question of retroactive application, nor did Brady v. 
United States, 397 U.S. 742 (1970). Virtually all of the courts that have considered the 
question have refused to apply Boykin retroactively. See the cases cited in 2 Cipes, 
Criminal Defense Techniques §45.01 (Supp. 1971). 
50 This informal procedure is mentioned in Smith, Criminal Practice and Procedure, 
30 Mass. Practice Series §453 (1970), wherein is included a list of the questions which 
may be asked of the defendant. 
51 However, if Boykin is interpreted to require an explicit waiver of each right 
surrendered as a result of a guilty plea (see n.39 supra), the superior court procedure 
would probably fail because it informs the defendant only that he is foregoing his right 
to trial. 
52 Seen.38 supra and textaccompanyingnn.l5-20supra. 
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cretionary with an individual judge, there exists the probability of 
noncompliance with Boykin in the superior courts.53 
Guilty plea acceptance in the district courts of Massachusetts does 
not appear to be in compliance with Boykin, since there is no regular 
provision in these courts for a record, stenographic or otherwise, show-
ing the necessary elements for a constitutionally valid guilty plea. An 
individual defendant may provide for a stenographic record of the 
district court proceedings at his own expense, or the court clerk or 
judge may make a notation that the accused was given the requisite 
points of information and that the plea was found to be voluntary. 
However, there is no regular practice providing for these types of 
records, not even a simple waiver form to be signed by the accused and 
checked by the court. 54 
In the general comments to the Initial Rules of Criminal Procedure 
for the District Courts, it is stated that Rule 11 of the Federal Rules 
of Criminal Procedure is "adapted" through Initial Rule 4.55 How-
ever, there is no provision for any type of record under the Initial 
Rules. The introductory comments explain the failure to provide for 
stenographic records of district court proceedings as a result of lack 
of funds, but the conflict between the requirements of Boykin and the 
failure to provide for a record is not discussed. Furthermore, Chief 
Judge Flaschner does not refer to this discrepancy in his discussion 
of the Initial Rules. If the record requirement in Boykin is construed 
narrowly, there arguably could be compliance without any appre-
ciable expenditure of funds. A waiver form could be prepared, ex-
plaining the various rights that the defendant would forego by entry 
of a guilty plea, as well as the possible punishments he could receive. 
The trial judge would question the defendant concerning his under-
standing of the content of the form and would comply with Initial 
Rules 4 and 5. Thereafter the defendant would sign the form, and the 
judge would note on the complaint that the various aspects of Rules 
4 and 5 had been fully complied with. There may have been cases 
arising after Boykin in which a particular district court judge at-
tempted to comply with Boykin on his own. With the possible excep-
tion of those cases, the eye-opening reality is that all post-Boykin 
guilty pleas entered in the district courts and involving serious 
53 For example, the trial judge might simply inquire of the defendant or his counsel 
whether the several questions were asked, a practice that would preserve for the record 
neither the questions asked nor the responses obtained. 
54 On the matter of a signed waiver form, see People v. Gaston,-111. App. 2d-, -, 
270 N.E.2d 846, 847 (1971): "A written waiver, as well as an oral waiver, may be an ex· 
press waiver if it is properly and knowingly made; but signing a printed form has become 
such a routine formality that a perfunctory signing-without proof that the form was 
read by the defendant and understood by him-cannot be accepted as a substitute for an 
express waiver, understandingly made after careful interrogation by the court." 
55 It should be noted that Rule 4 makes no provision for the trial court's determina· 
tion of a factual basis for the guilty plea, as required under Federal Rule 11. However, 
Rule 5 of the Initial Rules provides that the court shall not enter judgment on a plea of 
guilty unless "it is satisfied that there is a factual basis for such plea. . . . " 
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charges may be constitutionally invalid. If the broad view is taken 
regarding the Boykin record requirement, nothing short of a provi-
sion for stenographers at guilty plea hearings will bring the Massa-
chusetts district courts in line with constitutional standards. As it is, 
there is no way to judge how effectively Initial Rule 4 has been com-
plied with since it became effective on August 2, 1971. 
It is unlikely, however, that there will be any flood of postconvic-
tion attacks by those convicted on the basis of guilty pleas in the 
district courts.56 Many of those who choose to plead guilty at the 
district court level instead of leaving fueir options open for a trial de 
novo in the superior court are apparently seeking to benefit from fac-
tors that make it likely that they will receive a lesser penalty by doing 
so. The district courts cannot impose sentences of more than five 
years,57 nor can they sentence people to the maximum security prison 
at Walpole.58 A person charged with certain serious crimes59 can 
thus plead guilty at his arraignment in district court and avoid the 
possibility of serving a long term at Walpole. Once sentenced, such 
persons are not likely to subject themselves to the risk of a new trial. 
Conclusion. Given the importance of guilty pleas, both as to the 
extent of their use in the criminal justice system60 and as to their per-
vasive effect on the rights of the accused, it seems advisable that Mas-
sachusetts take action to gear its courts to deal effectively, uniformly, 
and fairly with the acceptance of such pleas. A good model•for a com-
prehensive rule dealing with guilty plea acceptance is the proposed 
amendment to Federal Rule 11.61 
joHN AusTIN MuRPHY 
56 It should be noted that many defendants apparently plead not guilty in district 
court in order to preserve their right to a trial de novo in superior court. They thereby 
gain the advantage of discovering the sentence handed down by the district court before 
beginning any plea bargaining prior to a trial de novo in the superior court. 
57 G.L., c. 218, §26. Moreover, the houses of correction to which the district courts 
usually send convicted persons will generally not hold such persons more than two and 
one-half years. See G.L., c. 279, §23. 
58 G.L., c. 218, §27. 
59 The jurisdiction of the district courts does include crimes carrying a maximum 
penalty in excess of five years. See G.L., c. 218, §§26, 27. 
6° It has been estimated that 90 to 95 percent of all convictions obtained in the United 
States are based on guilty pleas. Brady v. United States, 397 U.S. 742, 752 n.IO (1970). 
6 ' See Proposed Amendments to the Federal Rules of Criminal Procedure, 52 F.R.D. 
409, 413 (1971). 
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